It is clear that these human rights
preconditions were never satisfied
or present before President Obama’s
visit to Cuba. In 2015, the Cuban
Government carried out more than
8,600 politically motivated detentions
or arrests.  Annual Report on Cuba
2075-2016, Amnesty International.
The individuals who were detained
were “often beaten, threatened, and
held incommunicado for hours or
days.”  World Report 2016, Cuba: Events
of 2076, Human Rights Watch. By
comparison, there were approximately
4,100 such arrests or detentions in
2011, and 2,074 in 2010. Notably, the
Cuban Government also re-arrested
or detained a significant number of
the 53 Cuban political prisoners who
were released as part of Cuba’s deal to
restore relations with the US.; in fact,
five of those individuals received new,
politically-driven, long-term  prison
sentences. And these arrest figures do
not account for the other repressive
measures employed by the Cuban
Government, including threats of
violence, termination of employment,
and the countless beatings administered
by the Cuban state police. See, eg,
Fabiola Santiago, U.S.-Cuba Relations
Improve,  But  Castro  Keeps — Beating
Dissidents, Miami Herald, July 7, 2015.
Moteover, before the President’s visit,
the Cuban Government did not enact
any democratic reforms or other
meaningful human rights measures, or
even take significant steps to increase
the Cuban people’s access to the
internet, as promised.

In its open letter to President Obama,
CABAs Board of Directors pointed
out these troubling statistics and urged

him to reconsider his decision to travel
to Cuba. The letter stated, “A wvisit
at this moment runs contrary to the
explicit human rights prerequisites you
established and could be perceived
as largely driven by a desire to make
a historically significant diplomatic
overture before the end of your
term, no matter the conditions in
Cuba and the Cuban Government’s
continued repression of the Cuban
people.””  Letter from CABA Board
of Ditrectors to President Obama
(March 14, 2016). CABA letter was
correct: a visit to Cuba under those
citcumstances ~ would  completely
contradict President Obama’s own
words. But, in announcing his decision
to visit Cuba, the rationale for President
Obama’s visit changed. Rather than
commemorating ~ Cuba’s  progress
in human rights—none of which
appeared to have occurred—the visit’s
stated purpose was to “advance our
progress and efforts [towards complete
normalization between the countries]
that can improve the lives of Cuban
people.”  Jim Scott, Obama Annonnces
Cuba Visit, CNN Porrrics, Feb. 18,
2016. Ben Rhodes, a deputy national
security advisor who spearheaded the
Administration’s negotiations  with
Cuba, described the visit as one that
would advance President Obama’s
policy of engagement with Cuba. “We
believe the best way to try to push this
forward is for the president to go,” said
Rhodes. Id.

One could certainly criticize President
Obama for changing the underlying
aim of his visit to Cuba, or for failing
to extract concessions from the
Cuban Government in exchange for

the visit. ~ For example, in his letter
to President Obama concerning
the wvisit, US. Senator Marco Rubio
argued that President Obama should
not visit Cuba “in the absence of
the [Cuban| government taking
meaningful reforms,” because doing
so would surrender US. “leverage”
over the Castro regime “in exchange
for virtually nothing”  Letter from
Senator Marco Rubio to President
Obama (Feb. 18, 2016). This point is
well taken. It is also fundamentally at-
odds with a key tenet of the Obama
Administration’s overarching foreign
policy: that American engagement with
the international community, including
with non-democratic regimes, provides
us with the invaluable opportunity
to promote abroad our values of
democracy and human rights, which
have largely transformed the world
following World War II, while
isolation “denies us the ability to shape
outcomes.”  Obama Administration,
National Security Strategy, May 2010.
The Obama Administrations view is
that through engagement with non-
democratic regimes like Cuba (which
includes promoting American ideals
in those states), the US. can assist
in “creatling] permissive conditions
for civil society to operate,” a crucial
prerequisite for grass root democratic
and free market reforms, and can
“plainly demonstrate to the public
within  those nations that their
governments are to blame for their
isolation.” Id.

Based on this foreign policy philosophy,
President Obama’s likely response
to criticism about failing to obtain
concessions in advance of his visit

www.cabaonline.com
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is simple: it doesn’t matter what the
Cuban Government does or doesn’t do.
President Obama’s doctrine on Cuba
is not one that emphasizes guid pro quo
in negotiations between the countries,
Ze., we will ease these testrictions if
you implement these measures or
give us this in return. For President
Obama, what the Cuban Government
gives us in return for our engagement
with Cuba is largely secondary. This
is because the President believes that
full-blown  American  engagement
with Cuba will eventually bring about
the type of long-lasting democratic,
human rights, and free market reforms
that far supersede any superficial,
transient reform measures negotiated
by the U.S. and allegedly enacted by the
Cuban Government as part of a guid
pro gno. In other words, he believes
that American democratic and free
market ideals are so over-powering, so
dynamic, and so capable of generating
significant change that we should
unleash them in Cuba through a policy
of diplomatic, commercial, and cultural
engagement regardless of what the
Cuban Government gives us in return.
Moteover, in President Obama’s view,
visiting Cuba and extending a hand of
friendship to the Cuban people shows
them that, contrary to the Castro
regime’s propaganda, the US. is not
their enemy, that it is not to blame
for their impoverished conditions;
rather, it is the Castro regime that
chooses to subject the Cuban people
to poverty and to isolate them from
the rest of the world. By removing
the Castro regime’s primary scapegoat
for its brutal economic failures—the
US. embargo—the Cuban people will
be able to correctly identify and hold
accountable the responsible party: the
Cuban Government.

There are, of course, valid counter-
arguments to President Obama’s
position.  Many have pointed out
that Cuba has not remotely changed
despite long-standing diplomatic and
commercial relationships with Western
Europe and other democracies, and that
any positive externalities of American
engagementwill be stymied by the Cuban
Government, which tightly controls
the island. Surely, therefore, a two-day
visit by a US. President cannot bring
about any real, lasting change. These
are good points. The Administration’s

rebuttal, I imagine, would be that U.S.
engagement is different than European
engagement, that there is no more
potent transformational force in the
wortld than U.S. engagement, especially
in dealing with a neighboring country
sitting 90 miles from American shores,
and that there is no more powerful a
messenger of American ideals than a
sitting U.S. President. This too is true.

In the end, it will be bottom-up
reforms, stemming from the will of
the Cuban people, rather than top-
down, artificial measures handed down
by Cuba’s communist government,
which will lead to transformative
change in Cuba. President Obama’s
new Cuba policy posits that American
engagement creates the necessary
conditions for those type of grass
roots reforms on the island and that,
as a result, such engagement should
not be premised on the extraction of
concessions from Cuba. Consequently,
President Obama’s decision to visit
Cuba in order to firmly establish and
advance his policy of engagement—
irrespective of Cuban concessions or
temporary improvements in human
rights—was philosophically consistent
with his foreign policy. Right or wrong,
the visit was not an empty, legacy-
chasing gesture, but rather a diplomatic
overture squarely consistent with his
foreign policy principles.

I suspect that the Administration
would assert that there is another
pivotal  consideration  supporting
President Obama’s visit to Cuba:
that engaging Cuba and establishing
strong ties between the two countries
furthers American self-interest.  As
Cuban Americans, we are emotionally
invested in U.S.-Cuba relations. A US.
President shaking hands with Raul
Castro, the restoration of diplomatic
relations, American companies doing
business in Cuba—for many of us
in our community, we view these as
moral issues. To recognize the Cuban
Government is to legitimize a savage
dictatorship that has murdered and
incarcerated thousands of Cubans for
political reasons, including members
of our family and friends; that has
repressed and brutalized the Cuban
people for neatly 60 yeats; and that
stripped our families of their businesses,
their property, and their country. To

shake hands and sit down with Raul
Castro is to affirm his dictatorial rule,
and to acknowledge an unelected leader
whose policies deny Cubans their basic
human rights and force them to live
mired in poverty. These are completely
legitimate feelings. Though I was born
in the US., I deeply empathize with
them. I cannot imagine what it was like
to be forced to flee my country, where
I established a profession, a business,
and, more importantly, a life with my
family, and to have it all ripped from
my hands. So I do not blame Cuban
Americans for viewing US-Cuba
relations not as a routine foreign policy
issue, but as a deeply personal matter
implicating setious moral and ethical
concerns. This is what this country
has at times failed to understand about
us—that it is more than politics for us
because we lived it.

But, the reality is that American foreign
policy is not formulated based on these
types of feelings or solely predicated on
moral considerations—nor should it be.
American foreign policy is supposed to
be acutely focused on achieving one
fundamental objective: promoting U.S.
national security, economic, and other
interests around the world. We have
a strong trade relationship with China
despite its human rights practices and
communist government because it is a
massive market for our exports (which
is important for US. companies),
because it provides us with cheap
imports (allowing American consumers
access to cheaper consumer goods),
and because further entrenching
China in economically interdependent
relationships with Western countries
curbs its inclinations to undertake
bellicose actions in Southeast Asia,
which adversely impact US. interests
in the region and global stability. We
have strong relationships with Middle
Eastern countries such as Saudi Arabia,
which has a deplorable human rights
record, because we have substantial
economic interests in the region and
need strong alliances that allow us to
project military power into the area and
keep it stable. Conversely, if a country
engages in conduct that legitimately
poses a national security threat to us
and threatens global stability (e.g, Iran,
Russia, North Korea), we sometimes
choose to isolate and sanction them.
Regardless of whether it is engagement



or isolation, the driving force for these
foreign policy decisions is American
self-interest.

We often lose sight of this when
it comes to Cuba because we are
personally and emotionally vested in
the issue. We view US. engagement
of Cuba as an immoral betrayal of
American principles and the Cuban
people. But the Obama Administration
would likely assert that in deciding
whether to aggressively push forward
with engagement of Cuba through a
Presidential visit, it has an obligation
to all Americans, not just Cuban
Americans, and that engagement is
squarely in US. interests. Indeed, in
his December 2014 announcement,
President Obama alluded various times
to furthering U.S. interests through his
new Cuba policy.

The most obvious potential benefit
to the US. of the new Cuba policy is
that through commercial engagement
with Cuba, American companies and
investors may have access to a new,
undeveloped market 90 miles from
American shores. This is the aspect
of the new US.-Cuba relationship that
everyone wants to talk about. However,
in addition, and 1 believe this is
overlooked, the Administration would
likely argue—though not publicly—
that engaging Cuba is the correct
geopolitical strategy.  For example,
one potentially important reason
for engaging Cuba—and cementing
the fledgling relationship through a
Presidential visit—may have been to
prevent a full-blown rapprochement of
the dangerous Russian-Cuban Cold War
alliance. It may not be a coincidence
that a few months before President
Obama announced his new Cuba
policy, Vladimir Putin, the Russian
president, paid a visit to Cuba, and that
the two countries appeared to agree
that Russia would be allowed to re-
open a key Russian spying post in Cuba
in exchange for forgiving almost $30
billion in Cuban debt. Lucy Westcott,
Why Russia and Cuba Are Partying Like
Its 1962, NEWSWEEK, Aug 12,
2014. And this on the heels of Russia’s
annexation of Crimea in March 2014
and in the midst of Russian military
interventions in eastern Ukraine.

Confronted with a Russian state
determined to recapture the glory

of the old Soviet empire through
territorial  expansion in  Fastern
Europe and re-establishing Cold War
alliances, one cannot blame the Obama
Administration if it concluded that
maintaining our unilateral isolation
of Cuba would simply invite a
strengthening of the dangerous Cuba-
Russia relationship, which has always
been adverse to American geopolitical
interests. Thus, it is very possible that
the Obama Administration viewed
engagement with Cuba as beneficial
to US. interests because it countered
Putin’s efforts and disincentivized
Cuba from further linking itself with
Russia. The reasoning for this decision
is consistent with President Obama’s
philosophy on engagement: if we
enter into a productive diplomatic and
economic relationship with Cuba, Cuba
is much less likely to undertake conduct
with Russia that could destabilize and
upset its nascent American ties. This
is just one example of several such
relevant geopolitical considerations.

While President Obama’s decision to
visit Cuba (and his broader policy of
engagement) is certainly controversial,
my sense is that the substance and tenor
of his visit to Cuba and his statements
during the visit were viewed favorably
by both proponents and opponents of
his new Cuba policy. We can use the
CABA Board’s well-reasoned letter as a
guidepost by which to assess President
Obama’s visit. In the letter, the CABA
Board stated that if President Obama
forged ahead with his visit to Cuba,
the visit could “promote liberty and
freedom for the Cuban people if . . .
you use the opportunity, the platform
of [the] wvisit, to properly highlight
the plight of the Cuban people and
the need for change in Cuba.” Letter
from CABA Board of Directors to
President Obama (March 14, 2016).
The letter specifically cited three
measures that President Obama needed
to take during the visit: (1) to meet
with Cuban dissidents (but not those
hand-picked by the Castro regime); (2)
to speak directly to the Cuban people
and express his disapproval of the
Castro regime’s human rights practices
and other related issues; and (3) to
acknowledge the substantial suffering
of Cuban Americans who were forced
into exile and to disabuse the Cuban
people of the false Castro propaganda

regarding Cuban Americans. Id 1
believe that President Obama’s visit to
Cuba emphatically checked all of these
important boxes.

First, President Obama met with a group
of leading dissidents and members of
Cuban civil society for over two hours
at the US. Embassy. The meeting
included Berta Soler and Miriam Leiva,
the leader and founder of the Ladies in
White, respectively; Antonio Gonzalez
Rodiles, a leading dissident and founder
of Estado de SATS (also a speaker
at CABAs upcoming conference on
Cuba); Elizardo Sanchez, the founder
of the Cuban Human Rights and
National Reconciliation Commission;
and other prominent Cuban bloggers
and advocates for human rights. There
wetre no accusations from opponents
of President Obama’s visit that he met
with fake dissidents who are stooges
for the Castro regime, or that he met
only with dissidents who support U.S.
engagement with Cuba. The Cubans
in attendance at the meeting are known
as some of the most committed, well-
respected dissidents and members
of civil society in the opposition
movement, and included dissidents
opposed to President Obama’s new
Cuba policy and his visit. In fact, Soler
and Rodiles were listed in CABA’s letter
to President Obama as dissidents with
whom the President needed to meet.
By all accounts, the meeting involved
a very frank discussion of the Castro
regime’s repressive measures and the
opposition’s efforts to obtain human
rights reforms. However, “the most
important thing of the meeting was the
meeting itself,” according to Leiva, who
noted that no head of state had ever
met with prominent Cuban dissidents.
Frances Robles, Cuban Dissidents Praise
‘Closeness and Trust’ After Meeting with
Obama, NEw YORK TmMes, Mar. 22,
2016.

Second, President Obama’s public
statements during his  visit—those
broadcast to and heard by the Cuban
people—conveyed a powerful,
unequivocal  message  directly to
the Cuban people: that they should
fight for and aspire to representative
democracy and open markets, because
the Cuban people—a hard-working,
talented, innovative people—have the
right to “decide their own future.”
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White House, Office of Press Secretary,
Remarks By President Obama and President
Raul Castro of Cuba in a Joint Press
Conference (Mar. 21, 2016). TFor those
who call President Obama an apologist
for America, this was no apology
tour.  Quite the opposite, President
Obama’s speeches were an ode to
American democracy and how our land
is one of limitless progress, hope, and
opportunity because it is premised on
individual rights, self-representation,
and free markets, as opposed to Cuba’s
statist and closed political and economic
systems.

In his speeches, President Obama
juxtaposed  the  two  countries,
emphasizing that one is based on
individual liberty and the other on state
authority. Cubais a “one-party system,”
the US. is a “multi-party democracy”;
Cuba has a “socialist” economy, the U.S.
is an “open market”; Cuba “emphasizes
the role and rights of the state,” the
US. is “founded on the rights of the
individual.”  These were not explicit
attack lines, but they clearly presented a
fundamental contrast between freedom
and repression using carefully chosen
words. He also deftly made his case
that the Cuban people should pursue
democracy without using hostile,
abrasive language, which would have
undermined his credibility, but rather
by repeatedly emphasizing his “hope”
that the Cuban people would take
control over their lives and shape their
own future. “I want the Cuban people

.. to look to the future with hope .
.. that is rooted in the future that you
can choose and that you can shape,
and that you can build your country.”
White House, Office of Press Secretary,
Remarks By President Obama to the People
of Cuba (Mar. 22, 2016). Further,
echoing the sentiments of proponents
of maintaining the US. embargo,
President Obama noted that even if the
embargo is lifted, the Cuban people will
only thrive if there is corresponding
“change here in Cuba”—if it is made
easier to open a business, if Cuban
workers can be employed directly by
foreign companies rather than through
the state, if the internet is available
across the island, and if there is a
“free and open exchange of ideas.” Id.
And he made clear that these changes
cannot be imposed by the US,; they
will “depend” on the will of the Cuban

people. Id. He went through a laundry
list of individual freedoms denied
by the Castro regime—freedom of
speech, “to organize,” “to criticize their
government,” “to protest peacefully,”
freedom from “arbitrary detentions,”
the ability of voters to “choose their
governments in free and democratic
elections”—and stated that these are
“universal” human rights belonging to
Americans and the Cuban people. And
finally, President Obama discussed
how democracy and individual liberty is
the most powerful vehicle for positive
change in the world, alluding to the civil
rights movement and his own personal
story.

Make no mistake, though partially
cloaked in subtlety, President Obama’s
speech was an explicit call to the
Cuban people, at the grass roots level,
to demand fundamental changes, to
demand democracy and human rights.
“El future de Cuba tiene que estar en las
manos del pueblo Cubano,” he stated
to applause from Cuban Americans in
attendance. The message could not
be clearer: the Castro regime is the
past and Cubans must now decide on
their own political future. This was
an unprecedented event in Cuba, for a
foreign head of state—no less the U.S.
President—to urge the Cuban people
to rise up and demand recognition of
their individual rights, to demand to
have their voices heard and their votes
counted, and to demand to decide
their own political fate. Democrat
or Republican, pro- or anti-embargo,
these were extraordinary, moving,
unbelievably powerful words from
a US. President speaking on Cuban
soil. They were bold words—which is
exactly what was morally required from
him as the leader of history’s greatest
democracy.

Third, President Obama hit the right
notes in addressing our community,
making clear that we support the
Cuban people and that our passion
regarding Cuba is borne of love of
country and the painful circumstances
under which Cuban Americans were
forced into exile. “Cuban exiles . . .
came to America in pursuit of freedom
and opportunity, sometimes leaving
behind everything they owned and
every person that they loved,” President
Obama stated to the Cuban people.

Describing us as “Cuban exiles,”
referencing our “pursuit of freedom
and opportunity,” these words were
used to explain to the Cuban people
that we are not disloyal “gusanos,’
but rather that many members of our
community are political exiles who
were forced to leave behind a country
they loved and cherished in search of
freedom and the opportunity to dictate
their own future and that of their family.
His message about our community was
also one about love, a shared love of
country between us and the Cuban
people. “Cuban exiles . . . love Cuba.
A part of them still considers this their
true home. That’s why their passion is
so strong, That’s why their heartache
is so great,” President Obama stated.
Here, President Obama captured a
misunderstanding between us and
our Cuban brothers and sisters: our
actions here regarding Cuba stem
not from hatred, tesentment, or
political obduracy, but from love and
compassion for the Cuban people.
Our community may have passionate
disagreements about the appropriate
policy approach to Cuba, but we all
invariably desire the same end: the
freedom and well-being of the Cuban

people.

Michael A. Pineiro is a partner at Marcus
Neiman & Rashbaum LLP, where his
practice focuses on complex business
litigation, government  enforcement
defense, andwhite collar criminal defense
and investigations. Michael is a member
of CABA's Board of Directors and is co-
chair of the CABA on Cuba Committee.
He received his B.A. in Government, with
a focus on international studies, from
Harvard University, and his J.D. from
Columbia Law School.
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CABAProbonoJoinsEffortswith Amores
Dental Care to Benefit Teens in NEED

Agustina Goldbaum




CABA Pro Bono alongside Amores
Dental Cate brightened up the smiles of
15 teens by providing teeth cleanings,
fillings and even surgical procedures,
at no cost. The team’s generosity
benefitted teens that had never been to
a dentist or had a dental exam.

thank Dr.
and Dr.

“We cannot
Martinez-Amores

Jennifer
Dennis

Amores enough for their outstanding
service and devotion. It was inspiring
to see individualized attention go
to such a deserving group of kids. I
would like to encourage other private
businesses in the community to follow
in the footsteps of Amores Dental
Care. Working together we can truly
improve the lives of children,” said
Lesley Mendoza, Executive Director at
CABA Pro Bono.

Dr. Jennifer Martinez-Amores and
her husband, Dr. Dennis Amores
brought along their team of hygienists
and turned a small act of charity into
a mission to improve the health of
teens in need. The Amores Dental
Care Group did not hesitate to go the
extra mile and as a result the teens were
beaming;

“As dentists and Miami residents,
we are more than happy to be giving
back to the community, especially to
such a worthwhile cause. Dental care
is of the utmost importance, and
everyone should have access to regular
checkups,” stated Dr. Amores.

About CABA Pro Bono

CABA Pro Bono was established
in 1984 by several of CABAs past
presidents to assist the needs of
poor and indigent Spanish-speaking
individuals in Miami-Dade County by
connecting them with Spanish-speaking
attorney volunteers. In 1992, CABA
Pro Bono was nationally recognized by
former President George H.W. Bush as
a Points of Light affiliate. It is funded
in part through grants awarded by the
Florida Bar Foundation and proceeds
raised at CABAs annual “Art in the
Tropics” fundraising cocktail party.
In 2013, CABA Pro Bono also began
collaborating with other organizations
to provide additional services to
veterans, active members of the armed
forces, victims of human trafficking
and unaccompanied immigrant minors.
For additional information visit the
website www.cabaonline.com.

About Amores Dental Care

Amores Dental Care is a family-owned
dental office that places a high value
on patient relationships. Their friendly
staff and accessible dental plans deliver
quality care to informed patients in a
comfortable and convenient setting.
Dr. Jennifer Martinez-Amores and Dr.
Dennis Amores pride themselves on
building a wholesome and educational
practice; when making decisions about
dental health, they act as advocates,
to guide their patients as they would
friends.

Yeleny  Suarez  manages  client
development and market research,
targets media contacts, and pitches
key media for firm clients. She handles
media and crisis communications for
a prison health-care company, and
media relations for a real estate firm.
In addition, she helps design, plan and
execute communications  strategies
and collateral for clients, including
crisis  communications, press releases
and pitches in English and Spanish,
media events, advertorials, and editorial
content. Yeleny is fluent in English and
Spanish, and has a Bachelor of Science
degree in communication from Florida
International University.

www.cabaonline.com



CABA’s 42nd Installation Gala & Foundation Benefit Dinner was held at the Fontainebleau Miami
Beach on Saturday, February 6, 2016. Anna Marie (“Annie”) Hernandez-Gamez was installed as Pres-
ident along with the 2016 Box 1rd of Directors: Nory Acosta-Lopez, A. Dax Bello, Manuel L. Crespo
Jr., Maria G'ncm Frances Guasch De La Guardia, Giselle Gutierrez Madrigal, Javier A. Lopez, Yara
Lorenzo, Kristina G. Maranges, Jennifer J. Perez, Jorge L. Piedra, Michael A. Pmelro Miriam S. Ramos
and Olivia Rodriguez.
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On Thursday, February 18, 2016, CABA held its annual, “Membership, Mentoring & CABF Scholar-
ship Reception.” It was hosted by Gibraltar Private at their Coral Gables Branch. The event was a
great evening where CABA members and law students were able to connect and become a part of the
“CABA Mentoring Program” as mentors and mentees, respectively. Additionally, the Cuban Ameri-

can Bar Foundation awarded its yearly “At-Large” Scholarships to law students from across the state
of Florida.
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CABA’s First Annual “Night with the Marlins” benefiting the CABA Pro Bono Project was a tremendous
success. On “el 20 de mayo,” CABA members and their families and friends got together at Marlins
Park to celebrate Hispanic Heritage night and CABA’s Pro Bono Project. Over 500 people attended
the event, generously sponsored by Stearns Weaver Miller, Holland & Knight, Interamerican Bank,
CC Homes, Carlton Fields, Genovese Joblove & Battista, Akerman LI.P, the Law Offices Mendez &

Mendez, PA., Esquire Deposition Solutions, Friedman Rodman & Frank PA., and the Miami Matlins.

Several sponsors and community members donated game tickets to the Pro Bono Project’s minor
clients, allowing those children to see a professional baseball game for the first time. The Marlins
donated several fan experiences that allowed CABA members to give the “Play balll” announcement,
join the grounds crew on the field to change the bases during the third inning, and join the team
manager as he delivered the lineup card to the umpires and the opposing team’s manager.

Along with the sponsors, the event was made possible through the hard work of the “Night with the
Marlins” committee members: Giselle Gutierrez Madrigal (Chair), Olivia Rodriguez (Chair), Mariel
Acosta (Volunteer Liaison), Nory Acosta-Lopez (Sponsorship Liaison), Anika Milian (Marketing
Co-Chair), Isis Pacheco (Logistics Co-Chair), Miriam Ramos (Volunteer Liaison), Karen Cespedes,
Elizabeth Estrada, Elizabeth Fernandez, Jessica Haayen, Anastasios Kamoutsas, Javier Ley-Soto,
Kristina Maranges, Daniel Mendez, Lesley Mendoza, Jorge Perez Santiago, Diana Powell, and the
CABA Board of Directors.

With the help of our sponsors, our committee, and our generous CABA community, CABA raised
nearly $13,000 for the Pro Bono Project! Look out for details on next year’s Marlins games and CABA
sponsorship opportunities.

Sl Gisclle Gutierrez Madrigal
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The Desayuno con CABA CLE came back full force in 2016! The series aims to offer members
those last few hard-to-get CLE general and ethics credits over a great breakfast. This year’s series has,
thus far, featured such timely topics as Attorney Competence and Confidentiality in the Digital Age,
the Ethics of Referral Fees, an Overview of Fiduciary Duties in Business Relationships, and Data
Privacy and Security for Attorneys. Each month’s topic features prominent speakers discussing how
practitioners can better protect themselves and their clients. Be sure to mark your calendar for the last
Thursday of each month at CasaCuba Restaurant in South Miami. This year’s Desayuno con CABA
is sponsored by Barakat Law, PA.
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Cuban American Bar Association (CABA) for all of your great work and

dedication to improve the legal profession through greater diversity
and equality of opportunity throughout Florida.

ACFDLaw is proud to support CABA and to join in celebrating
your new leadership.
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LEGAL

ROUND UP

By: W. AARON DANIEL & WILLIAM D. MUELLER

Soffer v. R.J. Reynolds Tobacco Co., 187 So. 3d 1219,
1227 (Fla. 2016)

The Smoke Has Yet to Clear in the Engle-Progeny Cases

In Soffer, the Florida Supreme Court this past March issued another decision in the
ongoing Ewngle saga. The Engle-progeny cases, of course, originated from a class
action suit in Florida against the major tobacco companies. The class was eventually
decertified by the Third District Court of Appeal, and the Florida Supreme Court
then issued its decision that has been the subject of much debate in the many
individual cases that have followed — the seemingly never-ending Engle-progenies.

See Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 20006).

The Engle-progenies, pursuant to the Florida Supreme Court’s decision, were
afforded several conclusive factual finding —given the effect of res judicata—going
forward in the individual lawsuits. The factual findings relieved the individual
Engle-progeny plaintiffs of the substantial burden of proving many of the tortious-
conduct elements of their actions against the tobacco companies. But, while the
Engle-progenies could rely on the factual findings made in Engle to pursue damages
under claims of negligence and fraudulent concealment, the question remained
whether they could also pursue punitive damages in their individual lawsuits.

The Florida Supreme Court addressed this predicament in Soffer. The Court held
that “the res judicata effect of the [factual] findings addressed in Engl has no
application to claims for punitive damages sought by Engle progeny plaintiffs.” 187
So. 3d at 1227. This, however, did not preclude the Engle-progeny plaintiffs from
putting on additional evidence to prove their right to an award of punitive damages.
That is, as the Court explained, the Engle-progeny plaintiffs could present additional
evidence, which overlapped with the factual findings established by the original Engle
decision, to prove entitlement to punitive damages.

This is good news for the many thousands of Engle-progeny plaintiffs who are in
line for their lawsuits to go to trial, who have a green light to seek larger jury verdicts
based on the inclusion of punitive damages for negligence claims. But stay tuned!

Merchant v. State, No. 3D13-3119, 2016 WL 1357707 (Fla.
3d DCA Apr. 6, 2016)

Don't Just Do Something, Stand There
(A Lesson in Double Jeopardy, But Not Preservation)

In early 2013, Dwaine Merchant was indicted for first-degree murder and attempted
first-degree murder, and he went to trial. Unbeknownst to either the prosecution
or Merchant’s defense team, the jury venire included two siblings. Despite having
the same surname, and despite both having aunts that worked as domestic violence
prosecutors, and despite both residing in Kendall, it was not discovered before they
were empaneled that these jurors were brother and sister.

It was the bailiff who eventually learned (during the jury’s deliberations) that there were
siblings sitting on the jury. By then, however, it was too late: jury deliberations were



LEGAL

ROUND UP

underway. But not taking the news sitting down, the judge immediately declared a
mistrial, and did so without questioning the siblings. And, there was no objection by
cither the State or the defense to the judge’s ruling of mistrial. Either too stunned by
the very unusual turn of events, or perhaps as a matter of strategy, no one objected.

Following the mistrial, the State sought to retry the case. Not so fast, argued the
defense. Mr. Merchant’s defense team moved to dismiss the indictment, contending
that the retrial was barred by double jeopardy because Mr. Merchant did not consent
to the mistrial. The trial court denied the motion, and Mr. Merchant took his
argument to the Third District Court of Appeal. The appeal turned on whether
the defendant had a duty to object to the mistrial, or if staying silent was sufficient.

On appeal, the Third District held that the trial judge made the call too quickly.
The Third District found dispositive the lack of record evidence demonstrating the
manifest injustice of having the two siblings serving on the same panel. In other
words, upon learning that the juror were siblings, the judge should have questioned
the siblings regarding any communication they may have had about the case, or
examined the bailiff, instead of immediately declaring a mistrial. Without any
inquiry on the record (and recall that the record is the holy grail in appeals), there
were no facts to support the trial court’s ruling of a mistrial.

And so, a rare instance in which an issue presents better on appeal when trial counsel
does not just do something, but stands there.

Valladares v. Bank of Am. Corp., SC14-1629 (Fla. June 2,
2016).

E_e%kllessly Report Innocent Activity to the Police? You're
iable.

Rodolfo Valladares walked into a Bank of America intending to cash a check.
The teller mistook Mr. Valladares for a bank robber described in an internal bank
memorandum and called the police. But then it became clear to the teller that
Mr. Valladares, having acted innocently and politely, was not the guy. All was well.
Except, the teller did not inform the police of this case of mistaken identity. The
SWAT team arrived to take down Mr. Valladares, who was badly injured in the
process.

Valladares sued Bank of America for negligence, battery, and false imprisonment.
And he later sought punitive damages. A jury returned a verdict finding the bank
liable only for negligence, but not liable for the intentional torts of battery and false
imprisonment. The jury did, however, award punitive damages.

The Third District Court of Appeal reversed the verdict and remanded for judgment
in the Bank’s favor. Relying on the Florida Supreme Court’s decision in Pokorny v.
First Federal Savings & Loan Association of Largo, 382 So. 2d 678 (Fla. 1980)—which
involved an action for false imprisonment, not negligence—the Third District held
there is no cause of action for negligently calling the police to report a crime. There
is a qualified privilege attached to those who make a good faith mistake in reporting
a crime, said the Third District. Thus, a showing of malice was required to maintain
any tort action.
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The Florida Supreme Court accepted jurisdiction based on a conflict between the
Third Districts decision and Harris v. Lewis State Bank, 492 So. 2d 1378 (Fla. 1st
DCA 1986)—a case where the First District held that negligent reporting actions
could be maintained. See Art. V, Section 3(b)(3), Fla. Const. The Court ultimately
quashed the Third District’s decision®“[A] cause of action is available to one injured
as a result of a false report,” explained the Court, “when the report is made by a
party which has knowledge or by the exercise of reasonable diligence should have
knowledge that the accusations ate false or acts in a gross or flagrant manner in
reckless disregard of the rights of the party exposed, or acts with indifference or
wantonness ot reckless equivalent to punitive conduct.” Opinion at 2.

The Court clarified its holding in Pokorny, which the Third District misapplied.
Pokorny did not concern an action for negligence. Any discussion of negligent
reporting was merely dicta. And, Pokorny, the Court continued, certainly did not
hold that there was a blanket ban on all actions for false reporting. Rather, it merely
discussed the application of the “good faith mistake” qualified privilege to an action
for false imprisonment. The Third District’s infusion of a malice requirement into
that qualified privilege, held the Court, went too far.

The Court agreed that some form of a qualified privilege was necessary to protect
those who reported crimes falsely, but in good faith. Otherwise, fear of recrimination
or liability would deter reporting. But the Third District’s malice requirement left
recklessly accused and harmed individuals without redress.

Thus, the Court held that “[b]y requiring something more than simple negligence,
but less than intent or malice, a requirement that the conduct rise to the level of
punitive conduct in cases of incorrect reports to law enforcement accomplished the
task of encouraging legitimate criminal reports while providing a safeguard against
abuse.” Opinion at 24. Such safeguards, the Supreme Court noted, were ever more
necessary “in a world that has become increasingly violent,” where “officers at times
respond with what may appear to the layman as significant force.” Opinion at 24.

As applied to Mr. Valladares, the Court seemed to indicate that he had asserted
allegations sufficient to clear this standard of reporting “with indifference or
wantonness or reckless equivalent to punitive conduct.” But the Court found error
and remanded for a new trial because Mr. Valladares had not initially pled punitive
conduct, and because of an inconsistency in the jury’s verdict.

Jurisdiction: Perennial Traps for the Unwary
(You Really Should Consult an Appellate Specialist)

Gold King Apartments, LLC v. Dumornay, 190 So. 3d 650
(Fla. 3d DCA 2016)

Do not ask the trial court to reissue the final judgment you wish to appeal.

Gold King Apartments was slapped with a final judgment imposing sanctions, and
failed to appeal within the 30-day jurisdictional deadline for doing so. Hoping it
could restart the 30-day clock, Gold King Apartments asked the trial court to re-
enter the final judgment. But the “amended” final judgment merely re-stated the
amount of sanctions as set forth in the final judgment. The trial court made no
substantive change to the final judgment; indeed, the amended final judgment was
identical to the original final judgment, save its date of entry. Without a “material
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change between the original final judgment and an amended final judgment,” there
is no amended order for appeal purposes. And the 30-day jurisdictional clock does
not restart. Gold King Apartment learned this lesson the hard way when its appeal
was dismissed as untimely.

Medley Plaza, Inc., v. The Rama Fund, LLC, No. 3D16-
1403 (Fla. 3d DCA 2016)

Do not add mailing days to your 30-day deadline for appeal.

Medley Plaza almost got it right as it traveled the road to the Third District Court
of Appeal for review of an adverse final summary judgment. Step one: timely file
your motion for rehearing within 15 days of the Court’s entry of the final summary
judgment. Check. This suspended rendition and the deadline for filing the notice
of appeal. So far so good.

But then the trial court denied the motion for rehearing, which rendered the final
judgment. Step two: timely file your notice of appeal within 30 days of rendition
of the final judgment. Unfortunately, Medley Plaza counted 35 days. Medley Plaza
thought it had five “mailing days” under Florida Rule of Judicial Administration
2.514(b). Not so. When the deadline is triggered by the entry of a court order there
are no “mailing days.” An order requiring you to act within a deadline means what
it says.

So, what to do? Well, Medley Plaza tried to save the day by prevailing on the trial
court to enter a new order, and then argued to the Third District Court of Appeal
that the new order restarted the clock. Again, that is not so. The Third District
rejected the argument, reminding us all to be cautious with those mailing days.
Please remember: when it comes to the filing of your notice of appeal, 30 days
mean 30 days! There is no forgiving a counting error, so be careful.

And by the way, everyone should be aware that Florida Rule of Judicial Administration
2.514(b)’s provision for mailing days is likely to be stricken from the rules as obsolete.
It is the view of your Rules of Judicial Administration Committee that these extra
days have no place in this age of instant e-service.

Hewett v. Wells Fargo Bank, N.A., No. 2D15-1074, 2016
WL 3065014 (Fla. 2d DCA June 1, 2016)

Do not file your notice of appeal during a bankruptcy stay (fie it before, or elsel).

In Hewett, the mortgagee in a foreclosure action sought to appeal a final judgment
of foreclosure in favor of the bank. But prior to filing the notice of appeal, the
mortgagee filed a petition for bankruptcy. That filing effectuated a bankruptcy
stay in the State court, of course. Days after the bankruptcy stay materialized,
the mortgagee filed his notice of appeal. The Second District Court of Appeal,
analyzing whether the filing of the notice of appeal during a bankruptcy stay has
any legal effect, concluded it does not. The court determined that the filling was,
in effect, a nullity.

But what about the 30-day jurisdictional deadline?

Well, the Second District went on to discuss the effect that waiting for the conclusion
of the bankruptcy stay would have on the timeliness of the appeal. The court
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explained that the bankruptcy stay does not extend the jurisdictional deadline for

filing the notice of appeal; in other words, if the stay lasts longer than thirty days, the

intended appealing party could be foreclosed. So, the lesson here for practitioners

is to file the notice of appeal first (always a good rule of thumb, whatever the

circumstance) before filing a petition for bankruptcy if you want to preserve

appellate rights.
Elliot Kula, board certified in appellate
practice, is the principal at Kula &
Associates, PA., and together with
attorney W. Aaron Daniel and their
law clerk William Mueller, the Firm
works collaboratively with trial lawyers
to provide appellate service and trial
strategy consultations
Visit  their website at http://www.
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DICHOS DE

CUBA

By Monica M. Cacace

Mas vale un pajaro en mano que cien volando. One
bird in hand is worth more than one hundred birds in
the sky. There is certainly great value in something that
can be guaranteed. | think | will use this dicho when
advising clients to consider accepting a fair settlement
offer instead of taking their chances before the judge
or jury. | recently watched a documentary about John
Thompson, a death row inmate in Louisiana who was
grantedanewtrial afterspending 18 yearsin prison. The
DA offered him a plea deal which included a conviction
to a lesser offense in exchange for a sentence of time
served. The evidence was circumstantial, but he faced
staying in prison for the rest of his life without parole.
He decided to go to trial. His lawyers advised him that
he risked losing, but should he accept the plea deal,
despite his innocence of the crime he's charged with,
his immediate release would be guaranteed and he
would be able to hug his mother and kids for the first
time in almost two decades. John Thompson took the
risk and demanded a new trial which he won. Despite
the dicho, Mr. Thompson's values dictated that he
reach for the hundred birds in the sky, and prevailed
against the odds.

En casa del herrero, cuchillo de palo. At the
blacksmith’s house, his knives are made of wood.
Some sources, both in English and Spanish, believe
this dicho is like the English saying “the shoemaker’s
son always goes barefoot. If this is true, then this dicho
means that family and close friends of someone with
a profession, skill, or trade usually do not benefit from
their family member's expertise. An example would




be, if one was married to a
massage therapist but had
to have a membership to
Massage Envy because their
talented spouse cannot not
make the time to give them a
massage. My abuelita recalls
the meaning to be slightly
different. She uses this dicho
to describe a professional who
doesn't practice what they do
for a living, whether it affects
the individual personally
or their family and friends.
With her interpretation, you
could picture a dentist with
bad teeth, a butcher who is
a vegan, or a culinary chef
whose refrigerator is filled
with microwave dinners.

A caballo regalado no se
le mira el colmillo. If they
gift you a horse, you don't
inspect the tusks. This dicho
is like saying "it's the thought
[behind the gift] that counts”
and it is a well-established
rule of etiquette. A similar
famous English saying most
of us are familiar with is: “You
don't look a Gift Horse in
the Mouth.” We all know to
accept a gift with a smile, and
show your appreciation and
interest in the gift. You're are
not supposed to look for the
price tag, the brand, or the
quality of the gift. Afew years
ago when | moved to Destin,
| learned the importance of
this rule. | was introduced to
the game "Dirty Santa” at our
Christmas party. This is a gift

exchange where appreciation
and thoughtfulness is out the
door, and stealing gifts and
greed is the modus operandi.
Not only are you allowed
to steal gifts, you can also
criticize them. It makes for a
very unpleasant work party.

La promesa es deuda. A
promise is a debt. Legal
professionals know too well
that a promise can be relied
upontosomeone’s detriment.
A promise may not always
be legally enforceable, but
it continues to be a debt
owed to another. Why is
that? Because the person
whom you made a promise
to will likely collect on that
promise. Should you break
your promise, your actions
will hang over your head like
unpaid debt. The lesson here
is if you make a promise, you
make good on your promise.

Monica M. Cacace, Esg.

Civil Litigation

Conerly, Bowman & Dykes LLP
Destin, FL
monica@emeraldcoastlawyers.com

www.cabaonline.com
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Friends,

‘ ){ There has the summer gone? I hope you all have enjoyed these last
f

ew months with your families and friends, spending time together
and making memories! While the next few weeks will surely be filled with
back-to-school activities and transitions into the Fall, please join me in
enjoying this edition of CABA Briefs. With so much going on in our world,
both at home and abroad, we have put together an edition of CABA Briefs

we hope you find to be both enjoyable and informative.

It seems these days it is hard to turn on the T.V,, listen to the radio, or scroll
through social media without being bombarded with information, ads, and

(sometimes unsolicited) opinions about the upcoming Presidential election.

While come November, this undoubtedly will be one of the most important
Presidential elections of our time, on Tuesday, August 30th, our local judicial election will elect four county court judges in
Miami-Dade and five circuit court judges to the Eleventh Judicial Circuit Court. To help our members make educated decisions
at the polls, in this edition, we have included the results of CABA’s 2016 Judicial Poll, as well as a “Judicial Round up” on all
the contested judicial races. We hope you take the time to review this information in anticipation of exercising your privilege
to vote. To that end, please don’t forget to join us for CABA’s Annual Judicial Luncheon and 2016 Judicial Candidates Forum
at the Biltmore Hotel in Coral Gables on Friday, August 26th at 11:30 a.m. You will have the opportunity to meet many of the
candidates, learn of their qualifications, and be prepared to make an educated choice at the polls days later. We hope you can

join us, and look forward to seeing you!

In addition to our usual columns like “Dichos” and a pictorial of this year’s beautiful CABA Gala, you will find this edition
includes several timely articles. Two of these will share perspectives on the ever-changing ramifications and opportunities of
the decision to embark on the path toward normalization of relations with Cuba. Another article will center on the importance
of inclusion as it relates to Autism and Parental Leave in the legal profession. We trust you will find all of these articles to be

informative, heartfelt, and timely.

We look forward to an eventful and productive last few months in 2016. Please be sure to join us for the CABA on Cuba
Conference at FIU in September (all the information is on our CABA website), and save the date for our annual Art in the
Tropics on October 15, 2016 at the Coral Gables Museum!

Personally, I would like to thank all of our authors for their continued hard work; my co-chair, Frances Guasch-de la Guardia, for

her hard work, support, and guidance; and our President, Annie Hernandez, for her unwavering leadership this year!

May you all have a blessed end of summet!

Kristi Maranges
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Greenberg Traurig would like to thank the Cuban American Bar Association
for its ongoing commitment to serve the community and improve
the legal profession through greater diversity and equality of opportunity.

Congratulations to President Anna Marie Hernander,
President-elect Javier Lopez and the 2016 Board Members.
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Anna Marie Hernandez, President
Cuban American Bar Association
c/s of Holland & Knight, PA.
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Kozyak Tropin & Throckmorton
Salutes CABA
on its
Excellence of Leadership.

Annie Hernandez

President

Javier Lopez

President-Elect

“Dime con quien andas y te dire quien eres”
— You're both in good company —
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