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President’s 

MESSAGE

Dear CABA Family,

I am truly humbled and honored to begin my term as CABA’s 44th 
President. As an active CABA member for the past 20 years, and 

a member of CABA’s Board of Directors since 2011, I have a true 
appreciation and deep respect for the history and traditions of our 
organization.  

I have been blessed with the opportunity to serve on CABA’s Board 
of Directors under nine amazing Presidents. My time on the board 
was rewarded with the opportunity to get to know each and every 
one of our Past Presidents.  Each one of those Past Presidents helped, 
in many different ways, to make CABA the incredible organization 
that we know today. Our Gala theme “Nuestro Miami” was a tribute 
to their significant contribution to shaping Miami into the capital of 
Latin America and one of the most important cities in the world.

From our brave and humble beginnings, to our rise to prominence 
and respect, to the steady hand in difficult times, CABA has become, and remains, our community’s voice for 
reason and social conscience. That is why, it is with great awe, that I embrace the challenges ahead and ask for 
your words of wisdom, encouragement, prayer and support.

CABA has an impeccable record of professionalism, dignity and fairness to all who cross its path. At the same 
time, CABA takes on just causes with a vigor that is unmatched. This steady and even-handed approach has made 
CABA one of the most respected institutions in our community. It would be my privilege to honor the work of 
CABA’s 43 Past Presidents by continuing these precious and noble traditions.

As your President, my goal is to make sure that each member has the opportunity to receive a personal return 
on her or his investment of time, talent and treasure, at least equal in value to that commitment. First, CABA 
must remain a leader in the quest for judicial equality and diversity. Second, CABA must become the primary 
voice for the return of human rights and rule of law to Cuba in this delicate time of change. Third, CABA must 
provide professional networking, educational and business opportunities for all of our members. In addition, we 
must continue to fund scholarships through our Foundation and serve the community through CABA Pro Bono.  
These are the principles which will drive and guide my term as your President.

Thank you for your support of CABA, and I look forward to serving you.

Yours in service,

Jorge L. Piedra 
President, CABA

WINTER/SPRING 2018
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Past-President’s 

MESSAGE
Dear CABA Family,

What a privilege and honor it has been to serve as your 43rd 
President! Many said the year would fly by - that is partially 

true – there were great highs and very low “lows.” But the incredible 
amount of work we put in this year has raised CABA to a new level.  
We had some great achievements, a few which include: 1) more than 
tripling our membership through a grassroots effort, 2) raising over 
$275,000 at our Gala for our Foundation and Pro Bono efforts, 3) 
awarding $25,000 in scholarships to law students in need, and 4) 
providing roughly a dozen Post-Hurricane Irma clinics throughout 
South Florida to help over 900 families with insurance claim 
concerns, issues, and paperwork.  I am so proud of the efforts of 
my amazing board and grateful for their tireless support this year. 
Our success is due to you.  I leave you in the incredible hands of 
my dear friend Jorgie Piedra who, I know, is going to be an amazing 
leader.  However, of all the events, outreach, fundraising, networking 
and lobbying we did, there was no event more important to me than 

our Judicial Luncheon.  This year, we were hit with a terrible tragedy and loss to our community with the loss of 
Ervin Gonzalez and Raul Valdez-Fauli Jr.  We decided to use the Judicial Luncheon as an opportunity to change 
the discourse on mental health.  Our incredible keynote speaker, Brian Cuban, gave a powerful testimonial on 
depression, suicide, addiction, and most importantly, recovery.  

Mental health is an affliction that is pervasive in our legal community, yet is mostly dealt with in secrecy.  The 
stigma might be seen as a sign of weakness or embarrassment.  So why do we not discuss it more openly? What 
makes it so difficult? It is because in order to do so, we must make ourselves vulnerable and that is scary and 
uncomfortable.  We are required to shed the many “masks” we all wear on a daily basis.  So I will start.  In 2012, 
my best friend and hero, my Father, passed away after a horrific fight with cancer.  I was lost after he passed, 
angry, depressed, confused.  I was in a very, very, dark place.  My mentor, partner, and dear friend Harley Tropin 
came into my office one day and told me it was ok, he was there, he understood, and he gave me a phone 
number.  That phone number changed many things for me.  The therapy was not easy, it was not short, and I 
doubt someone ever truly heals from such a loss, but without the professional help I received, I do not know 
how that chapter would have ended.  Reaching out for help is not a sign of weakness, it is a sign of strength.  As 
spouses, friends, family, lawyers, and partners, we need to do a better job of listening.  Listen to your colleagues, 
the most truth may be said in jest.  We are blessed to be able to practice law, it is a beautiful profession.  With 
that blessing, I believe we have the responsibility to be there for each other, show up, be present.  Just showing 
up can save a life.  Thank you for the opportunity of a lifetime.  If any of you ever need to talk, my cell phone is 
305-216-1463.

Un fuerte Abrazo,

Javy Lopez 
Immediate Past President, CABA

WINTER/SPRING 2018
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Editor-In-Chief’s 

MESSAGE

Dear Members:

The Winter/Spring edition is here with the 44th Annual Installation 
Gala pictorial. At the Gala, Jorge L. Piedra was sworn in as the 

44th President of CABA. Jorge serves as President with his Executive 
Board consisting of President Elect Maria Garcia, Past President Javier 
A. Lopez, Vice Presidents, Frances De La Guardia and A. Dax Bello, 
Treasurer Giselle Guiterrez-Madrigal and Secretary Nory Acosta-Lopez 
and his Board of Directors: Kristina G. Maranges, Olivia Rodriguez, 
Miriam S. Ramos, Jennifer J. Perez, Daniel Mendez, Amanda Fernandez, 
Michael A. Pineiro and  Javier A. Ley-Soto. On behalf of the entire board 
we hope you enjoy the Gala photos featuring some of the guests that 
attended. The Gala was  held at the Florida International University 
Arena which was transformed into the lovely “Nuestro Miami.”

In celebration of National Women’s History Month we share with you 
stories of our own local women making their own mark in the legal 
historical landscape. In 1987, the National Women’s History Project 

successfully petitioned Congress to include all of March as a celebration of the economic, political and social 
contributions of women. This edition of CABA Briefs features three newly appointed women jurist to the 11th 
Judicial Circuit bench. Each article provides us some insight into Judges Victoria Del Pino, Ivonne Cuesta and 
Lauren Stuzin in their roles as judges and leaders of our community.  All three have contributed to making a 
mark for Women in history. 

In keeping with honoring National Women’s History month, we also celebrate the success of CABA Pro Bono 
Executive Director Mrs. Lesley Mendoza which simply put, is one of the strongest, smartest, caring woman you 
will ever meet. Lesley shares with us about of the projects Pro Bono has participated in this past year. First its 
efforts to help South Floridians affected by the devastating effects of Hurricane Irma last year and with its three 
programs:  CABA Human Trafficking Victim’s Representation Program, the CABA Domestic Violence Program, 
and the CABA Immigrant Children’s Program to provide pro bono legal services to children, victims of domestic 
abuse and human trafficking victims. 

This edition contains a timely article on the use of social media by legal professionals authored by the former 
editor of the Daily Business Review and Pulitzer Prize winner, George Haj. Lastly, we have the legal summaries 
provided by Elliot Kula, W. Aaron Daniel and William D. Mueller.

The event photo section profiles the 44th Installation Gala, Art in the Tropics fundraising event, CABA  
Foundation’s Scholarship Reception, and the CABA Retreat for CABA members and family which was held at 
the Ocean Reef Club and Hotel. 

Make sure to save the date for this year events: CABA’s Third Annual Night with the Marlins, Friday, May 11, 
Que Pasa USA? member’s night on May 20th; CABA’s 16th Annual Golf Classic on June 1st; the Foundation’s 
Scholarship Awards Reception on June 7th; The CABA Judicial Luncheon August 17th; and, The CABA Getaway  
for members and family on Labor Day weekend. SAVE THE DATES! 

Thank you, 

Frances De La Guardia

Editor-in-Chief

WINTER/SPRING 2018
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Judge Victoria del Pino Appointed to 
the Circuit Court
Jason D. Silver

In December 2016, Governor Rick 
Scott appointed Judge Victoria del 
Pino to fill a vacancy in Miami-
Dade County’s Circuit Court. She 
currently serves in the Criminal 
Division at the Richard E. Gerstein 
Justice Building.

Judge del Pino was inspired at an 
early age to serve the community 
and has done so in a major way in 
the Miami Dade County Court’s 
Domestic Violence Division. She 
was a judge in the County Court 
from 2007-2016.

“My work as a Domestic Violence 
judge for almost nine years was 

probably the most satisfying in my 
career,” Judge del Pino said. “The 
work that is done in that division 
is one of those places where you 
truly feel you make a difference and 
change people’s lives,” she said.

Judge del Pino attributes so 
much to a major mentor and role 
model in her life, the late Judge 
Manny Crespo, an iconic former 
judge, community leader, and Past 
President of the Cuban American 
Bar Association in 1981. “Lessons 
and memories are mostly with 
Judge Manny Crespo,” del Pino said. 
“He really set the tone for me not 
only as a lawyer, but as a man who 
loved his job and passionate about 
the law and deeply cared for every 
person in the process.” 

Those lessons include ones 
important for litigators and the 
legal community as a whole in 
today’s fast-paced environment. 
“Be prepared, be respectful to your 
opposing counsel no matter what, 
your reputation is everything and 
he reminded me, ‘just like lawyers 
talk about judges, judges talk about 
lawyers, so remember that!’”

She also counts Miami-Dade County 
Chief Judge Bertila Soto as a role 
model and someone to whom she 
looks up.

Judge del Pino earned her 
undergraduate degree in 
Broadcast Journalism from Florida 
International University and her J.D. 
from St. Thomas University School 
of Law in Miami Gardens. 

Judge del Pino is an avid boater 
as well - even holding a captain’s 
license. Before becoming a judge, 
she was a traffic hearing officer 
for Miami-Dade County, a family 
law attorney, and before that, an 
attorney at the Public Defenders 
office in Miami-Dade County – a 
place where del Pino grew as an 
attorney and had great experiences.  

“One of the most enjoyable jobs I 
had as an attorney was my work at 
the Public Defender’s office.  The 
collegiality with court staff and 
litigating cases with attorneys was 
probably one of the truest forms of 
being a lawyer,” del Pino said. 

But it was in private practice where 
del Pino first realized she wanted to 
be a judge.  

“Being in private practice for a few 
years, I had missed the daily court 
room time.  At that time, a judge 

who I frequently appeared in front 
of, Steven Leifman, invited me to 
apply for a part time position as a 

“My work as a Domestic Violence judge 
for almost nine years was probably the 
most satisfying in my career.”
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said. “These were integral for me 
in garnering the support of many 
respected attorneys during my 
election,’ she said.

Judge del Pino brings a depth of 
experience together with passion 

and inspired drive to the circuit 
court.  Litigants and the community 
will benefit from the recent 
appointment. 

The Cuban American Bar 
Association has had a big role in 
Judge del Pino’s life. She credits 
CABA with impacting her life from 
a young age and career every step 
of the way and is well aware of its 
important role in the community.  

“CABA has been a part of my life 
since I was a little girl and I used to 
run around Centro Vasco Restaurant 
where the CABA Board had their 
meetings in the 1980s,” she said. “I 
deeply believe that if CABA hadn’t 
paved the way, I would never have 
been able to have the opportunities 
I have had as a lawyer, let alone 
become a judge. CABA to me is 
a beacon of our struggles of the 
past and our continued endeavor 
to help all minorities in the legal 
community,” del Pino said.

Judge del Pino recommends 
community involvement to those 
who wish to one day be a judge.  

“Get involved with legal 
organizations like CABA.  Take 
leadership roles.  Teach at 
conferences.  Get involved with 
Florida Bar committees, del Pino 

Traffic Hearing Officer. I was hired 
and after a week of serving in this 
position, I knew this was exactly 
what I wanted to do,” she said.

After close to a decade in County 
Court and serving in all of its 

divisions, del Pino felt the urge to 
seek a seat in the Circuit Court.  

“I was one of those judges who used 
to say ‘I love county court and have 
no interest in going to circuit.’” she 
said. “But after 10 years, I had served 
in every division of the county 
court and felt that I was ready to try 
something new and different and 
that I was worthy of being elevated,” 
del Pino said.

Attorneys appearing before Judge 
del Pino should be prepared and 
professional.  

“I don’t think you need certain 
experience to be in my courtroom.  
Lawyers need to be prepared, know 
the law and most especially the rules 
of evidence and they also need to 
comport themselves professionally, 
not only with the court but with 
opposing counsel,” del Pino said.

“One of the most enjoyable jobs I had as an attorney was my work 
at the Public Defender’s office.  The collegiality with court staff and 
litigating cases with attorneys was probably one of the truest forms 
of being a lawyer.”

Jason D. Silver is an Associate Attor-
ney at Greenspoon Marder, P.A. He 
represents financial institutions, corpo-
rations, individuals and municipalities 
prosecuting and defending actions in 
litigation across the State of Florida.
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Judge Ivonne Cuesta Appointed to the 
Circuit Court
Jason D. Silver

Judge Ivonne Cuesta added a 
new chapter to her inspirational 
life journey when Governor Rick 
Scott appointed her to one of 
the vacancies on the Miami-Dade 
County Circuit Court in October 
2017.

Not a stranger to the Eleventh 
Judicial Circuit, Judge Cuesta was a 
County Court judge since 2012 and 
a member of the Public Defender’s 
office before that for ten years.  

After receiving her bachelors’ 
degree from Florida International 
University, she earned her a J.D. from 
Nova Southeastern University’s 
Shepard Broad College of Law.

Judge Cuesta’s journey in life and 
to the bench has been a motivating 
one. She came to the United States 
from Cuba during the Mariel boatlift 
at the age of seven.  

Judge Cuesta’s mother has been 
the driving force for her passion for 
success and a source of life lessons 
that stay with her when presiding 
over cases.. “My mother is the one 
person that has really, she’s been 
the catalyst for my career. My mom 
and I came to this country when I 
was seven years old on the Mariel 
boatlift and she didn’t speak the 
language at all and she held two and 
three jobs at a time and I remember 
succinctly her coming home in the 
late late evening hours and she was 
exhausted,” Judge Cuesta said.

“I always saw her working so hard 
to get ahead and working hard and 
doing the right thing. Never taking 
the road of least resistance. She’s 
always been an example to me. Do 
the right thing. Be honest. Keep your 
nose clean and get an education. 
Invest in yourself as a human being 
and in your career. She’s been my 
life coach, you can say.”

Immigrating to the United States, 
Judge Cuesta uses her experience 
in her life and career every day.  

“It definitely shaped my character. 
It’s really a mindset. The life of an 
immigrant is a mindset. You’re always 
striving. You’re always wanting to go 
that next step. Take that higher step. 
You always want to better yourself 
and improve yourself. Ultimately I 
am so fortunate that I’ve had people 
around that have helped me and 
supported me every time I wanted 
to move forward in my life,” Judge 
Cuesta said.  

“Ultimately I am very grateful to 
this Country for the wonderful 
opportunities that it has afforded 
me. Only in America can someone 
like me be a circuit judge. Someone 
who came here without speaking 
the language, without having any 
advantages whatsoever. I truly 
feel that I am living the American 
dream,” she said.

A major reason Cuesta wanted to 
become a judge was her interest in 
viewing a case from both sides from 
early on in her career.  

“I’ve always had this natural 
tendency to look at issues, even 
in my personal life or daily life, to 
look at issues from different angles. 
Even when I was a lawyer and I 
was in practice, and I did criminal 
defense, I was an assistant public 
defender, I always looked at my case 
from my perspective and from the 
prosecution’s perspective,’ Judge 
Cuesta said.  

“I’ve always had that natural 
tendency to be kind of, not really 
glued to one side versus the other. 
That coupled with my real passion 
which is the law, I always aspired to 
see and just deal with the broader 
issues - both sides of the coin so to 
speak - as opposed to just that plain 
advocacy,” she said.

Judge Cuesta made a point to 
discuss the importance of things 
she learned while in county court 
as it relates to communicating with 
litigants.  

“Temperament and adherence to 
the law are critical. In any court, but 
in county court, especially when 
you’re dealing with the pro se or 
self-represented litigants, when 
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especially younger lawyers, Judge 
Cuesta says that guarding your 
reputation is paramount. “The 
practice of law is one of the most 
honorable professions in the world. 
Being a judge – people really look 
up to that office, to that position of 
the judge,” she said. “The one advice 
I always like to give, especially the 
younger lawyers, is: protect your 
reputation. Protect your personal as 
well as your professional reputation. 
Be civil to your opposing counsel. 
Be an advocate. You’re a lawyer. You 
never know in the future who is 
going to come to your assistance, 
who’s going to give you a helping 
hand. Don’t burn bridges. Be civil to 
one another,” said Judge Cuesta.

It’s safe to say Miami-Dade County’s 
residents have a dedicated public 
servant in the Circuit Court that 
knows where she comes from and 
is focused on doing the best job 
possible. 

“I never lose sight that I’m a public 
servant. I am here because the 
people of Miami-Dade County and 
now the Governor of the State of 
Florida have placed this confidence 
in me. There are expectations of 
me as a judge and my number one 
priority is to serve the people of this 
county and to adhere to the law, to 
follow the law”, Judge Cuesta said.

Now we were young. We were both 
young female lawyers…and not that 
that had anything to do with it but it 
certainly did come across that way 
to us,” she said.

“I vowed I would never be 
‘that judge.’ I would always treat 
everybody with respect. Everybody. 
Young lawyers. More seasoned 
lawyers. Women lawyers. Men 
lawyers. To me I have such great 
respect for the practice of law and 
for what lawyers do and so that is 
one of those lessons I guess that has 
always remained with me. ‘Don’t be 
that judge.’ Leave pleasant memory 
in the minds of the lawyers and 
of the litigants and certainly my 
client felt the same way I did,” Judge 
Cuesta said.

Judge Cuesta emphasized the 
Cuban American Bar Association’s 
important role to protect 
democracy. “I think CABA performs 
a great service. I think CABA needs 
to continue to stand for freedom 
and democracy and those basic 
fundamental rights that we share in 
a republic, in a democracy, especially 
given our heritage and our history 
where those fundamental rights 
were taken from the Cuban people,” 
she said. 

“I think CABA needs to continue 
to be a place where it really needs 
to encourage freedom of speech, 
freedom to practice our profession 
without being shamed and other 
words along those lines…I just 
believe CABA needs to continue 
that fight. They’ve done it. They have 
certainly kept up that tradition for 
many years and I hope we don’t 
lose it with the coming generation. 
I hope that members of the Cuban 
American community: we continue 
to learn from the lessons of our 
parents, our grandparents, and we 
really continue to fight for those 
basic fundamental principles,” Judge 
Cuesta said.

When it comes to advice for others 
who hope to have the success, 

you need to explain procedure to 
them, because perhaps they are not 
familiar with it, I think temperament 
is so important,” Cuesta said. “You 
need to have the same amount of 
patience with litigant number one 
that came in at 9 o’clock in the 
morning than you have with litigant 
number 155 that comes in at 3:45 in 
the afternoon.” 

Lawyers before Judge Cuesta can 
expect the utmost respect and 
a meaningful experience in her 
courtroom.  

“I want lawyers to say ‘Judges 
Cuesta is the judge and what a 
pleasant place to practice law.’ 
That’s ultimately what I want the 
lawyers to feel,” Judge Cuesta said. 
“That they can come before me 
and that they’re going to be given 
the meaningful opportunity to 
be heard. That they’re going to 
be treated with respect. That I’m 
going to rule based on the law. I 
believe that adherence to the law is 
paramount. I’m going to do so in a 
very respectful manner.”

A reason behind Judge Cuesta’s goal 
to give every litigant the fullest, 
most meaningful experience in her 
courtroom comes from experiences 
as a trial lawyer at the Public 
Defender’s office.  

“I had a wonderful career for 10 
years at the Public Defender’s 
office. I really fell in love with trial 
work and I fell in love with being 
in front of the jury and speaking to 
the jurors, to the people, being one 
with them,” Cuesta said. “One of the 
experiences that really comes to my 
mind is one experience that I had 
with a particular judge…who has 
since passed away…I won’t name 
any names. The experience wasn’t 
very positive. I was a young, a very 
young lawyer and defending a DUI 
trial and my co-counsel and I were 
treated so poorly as opposed to 
the other side. We were belittled 
in front of the jury and the judge 
really gave us such a difficult time. 

Jason D. Silver is an Associate Attor-
ney at Greenspoon Marder, P.A. He 
represents financial institutions, corpo-
rations, individuals and municipalities 
prosecuting and defending actions in 
litigation across the State of Florida.
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Judge Laura Anne Stuzin Appointed to 
the Circuit Court
Jason D. Silver

Miami native, Judge Laura Anne 
Stuzin, was appointed to the Circuit 
Court bench by Governor Rick Scott 
on October 9, 2017 to fill a vacant 
seat on the court. She currently 
serves in the Juvenile Division.

No stranger to the judicial 
community and Miami-Dade County, 
Judge Stuzin was first appointed 
to the County Court Bench by 
Governor Scott in 2015. She was 
born and raised in Miami and has 
lived in Miami-Dade for 44 years.

Stuzin began her career as an 
Assistant State Attorney in the 
Miami-Dade County State Attorney’s 
Office after attending college at the 

University of Michigan and then 
coming back home to the University 
of Miami for law school.

At the State Attorney’s Office, 
she served the community for 
four years prosecuting crimes 
ranging from misdemeanors to life 
felonies. Judge Stuzin then practiced 
litigation at two law firms in Miami-
Dade County focusing on business 
litigation, insurance litigation and 
criminal defense.

Judge Stuzin’s time as an Assistant 
State Attorney, where she gained 
valuable courtroom experience, 
really left an impact on her—one 
she recommends to young lawyers 
today.  

“Beginning my career in public 
service as an Assistant State 
Attorney has shaped my career.  I 
think it is very important for young 
lawyers to have an opportunity to 
get into court,” she said. “I believe 
that whether you work in civil or 
criminal you should try and get 
as much in court experience as 
possible,” Stuzin said.

Judge Stuzin realized she wanted 
to be an attorney at a young age, 
gathering inspiration from her role 
model and mentor - her father.  

“My father is one of the people 
I look up to the most.  He was a 
lawyer and I declared at age 7 that I 
wanted to be a lawyer just like him,” 
Stuzin said. 

After years as a litigator, Judge Stuzin 
joined the County Court bench and 
says the lawyers and judges with 
whom she interacted really helped 
her grow as a judge.  

“I loved mentoring the young 
lawyers who appeared before 
me in County Court.  The judges 
I remember the most are the 
ones who helped mold me in the 
beginning of my career,” Stuzin said.

After two and a half successful 
years in County Court, Judge Stuzin 
wanted to continue to have an 
impact in the community and take 
on the cases that have a big impact 
on the community, which led her to 
seek a seat on the Circuit Court.

“The cases in Circuit Court usually 
have a greater impact on the litigants 
and the community than the ones 
in County Court,” Stuzin said. “I am 
currently in the Juvenile Division 
in the Dependency section dealing 
with children and families on a daily 
basis. I take this responsibility very 
seriously and realize the magnitude 
of what I am doing and the affect 

“My father is one of the people I look up to 
the most.  He was a lawyer and I declared 
at age 7 that I wanted to be a lawyer just 
like him.”



www.cabaonline.com

19

lawyers, it mentors young attorneys 
and it is at the forefront of important 
issues in Miami-Dade County. I am 
extremely proud to be a member.”

Judge Stuzin represents a successful 
story of a servant to the community 
from the outset of her career 
and litigants and the community 
will continue to benefit from the 
dedicated Miami native.

always present themselves with the 
utmost professionalism,” Stuzin said.

A member of the Cuban American 
Bar Association, Judge Stuzin 

certainly recognizes CABA’s strong 
role and impact in the South Florida 
community.  

“The Cuban American Bar 
Association is an extremely 
important organization in our 
community,” Stuzin said. “It 
represents a diverse group of 

my decisions can have on people 
and their lives. “

Attorneys who appear before Judge 
Stuzin can expect a judge who 

recognizes and respects the serious 
role attorneys have. They should 
share that perspective.  

“I want the attorneys who appear 
before me to have respect for the 
Court and the law. I think that 
being a lawyer is an awesome 
responsibility and attorneys should 

“I want the attorneys who appear before me 
to have respect for the Court and the law. 
I think that being a lawyer is an awesome 
responsibility and attorneys should always 
present themselves with the utmost 
professionalism.”

Jason D. Silver is an Associate Attor-
ney at Greenspoon Marder, P.A. He 
represents financial institutions, corpo-
rations, individuals and municipalities 
prosecuting and defending actions in 
litigation across the State of Florida.
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Being relevant means having 
conversations in the forums where 
people are actually gathering— 
online. The assistant general counsel 
of Air Canada, Fred Headon, made 
this point a few months ago when 
he told a Chicago audience that 
lawyers are making themselves 
irrelevant to most people because 
they aren’t communicating like 
everyone else— on social media— 
the ABA Journal reported.

So where should you start? Each 
of the three major social media 

Anyone watching our Tweeter-
in-Chief over the last year 

might conclude that social media—
particularly Twitter—ought to 
be avoided by any sane person 
who doesn’t want to pick a fight.  
Social media has never been more 
influential, but engaging with users 
in a thoughtful way has never been 
more challenging.

At the end of the day, every lawyer 
ought to be using social media to 
advance his or her business and 
showcase his or her expertise.

Why use social media? It’s like 
what Willie Sutton said when asked 
why he robbed banks. “I rob banks 
because that’s where the money is,” 
he said. 

So why have a social media 
presence? Because that’s where 
your clients are spending more 
and more of their time. It’s where 
they are getting their news and 
reinforcing their world views. Nearly 
80 percent of online Americans use 
Facebook, 32 percent use Instagram, 
29 percent use LinkedIn and 24 
percent use Twitter.

Social Media: Friend or Foe? 
George Haj
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 • Create policies on how to 
interact with your audience. It’s 
critical that everyone handling 
social media accounts knows 
how to deal with comments 
—particularly negative ones. A 
snarky or belligerent response 
to a negative comment can 
significantly harm your firm’s 
reputation.

Finally, a reminder of the key word 
in social media—social. The most 
successful attorneys are constantly 
engaging their audience, not simply 
delivering content to the masses. 
It means answering questions, 
having conversations and also 
sharing the work of colleagues 
and, gasp, occasionally competitors. 
That shows that you are a leader 
in your field and a resource, not 
simply someone trying to make a 
sale. Sharing content builds social 
media equity; and when you write 
something, others will share it with 
their audiences. Everybody benefits. 
And it’s easier than robbing a bank.

a checklist to help you establish 
your social media strategy or make 
adjustments to your plan in the new 
year:

 • What’s your audience? Before 
doing anything else, think about 
who you are trying to reach 
and how to grow that audience. 
Are you trying to reach other 
attorneys? Consumers? General 
counsels? C-suite executives? 
The more focused your 
audience, the more likely you 
are to find ways to target them.

 • Create and curate content for 
that audience. The content 
should be educational, help 
audience members solve a 
problem, or have a conversation 
about common problems. You 
want to be seen as a thought 
leader for your audience, so you 
don’t just want to share stories 
and blog posts about you and 
your firm; you want to post 
content from other sources 
to show you are the expert in 
your field. Social media is not 
a commercial—if you just post 
items about yourself, you won’t 
get much attention.

 • Pick your platform. Don’t 
spread yourself too thin and try 
and be on every platform. Pick 
two or three on which to be 
active. It’s better to do well on 
one platform than to do badly 
on several.

 • Have clear goals. As you plan 
your firm’s strategy, what’s the 
primary goal? Are you trying 
to drive more traffic to your 
website, get more subscriptions 
to a newsletter or generate 
more phone calls and emails 
seeking consultations?

networks bring different strengths 
and audiences.

Twitter has huge impact because 
of its immediacy and audience 
of thought leaders, journalists 
and policy makers. Reporters are 
looking on Twitter all day as they 
research articles. Lawyers who are 
good on Twitter generate more 
media attention for their firms, and 
their attorneys become known 
to a larger audience. Good tweets 
always include a link to the firm’s 
website and content, and often 
include a photo or visual element. 
Hashtags are important to be part of 
the conversation. 

LinkedIn has long been the 
preferred social media outlet for 
law firms because it’s a less chaotic 
platform and a generally safe 
space for professional marketing. 
Ninety percent of lawyers who 
responded to a 2016 survey had 
a profile on LinkedIn and it’s 
often the first place people go to 
research attorneys. But don’t stop 
at producing a compelling profile. 
LinkedIn is a terrific place to post 
content of interest to your audience 
and show your expertise.  It’s also 
a good platform to communicate 
about your firm’s brand and to 
recruit new employees.

Facebook turned 13 years old 
in 2017, so it’s clearly not going 
away. It’s a great way to share 
with employees and with your 
community. It might not generate 
a lot of business but it’s important 
to be visible since it’s the way a 
great many people are getting their 
“news” and information these days.

Once you’ve decided which 
platforms make sense for you, here’s 

George Haj is president of Haj Media, 
a public relations and media consulting 
firm with a focus on law firms and 
corporate clients. A Miami native, he 
previously was editor-in-chief of the 
Daily Business Review, business editor at 
the Miami Herald and deputy managing 
editor of the Houston Chronicle.
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The need for help was not limited 
to the local areas. CABA Pro Bono 
not only wanted to address local 
needs here in Miami Dade County 
but also recognized the need to 

Since its creation nearly ten years 
ago, CABA Pro Bono continues 
improving and expanding to better 
serve those in need. The call was 
answered, again, when a natural 
disaster struck Florida in September 
2017. In response to the aftermath 
of Hurricane Irma, CABA Pro Bono 
rapidly developed a new program 
to address the loss and needs of the 
community suffered as a result of 
the hurricane. 

Just days following the historic 
destruction caused by Hurricane 
Irma across Florida, CABA Pro 
Bono quickly began to develop a 
plan to help victims. The aftermath 
of Hurricane Irma left countless 
residents struggling with a lack 
of basic resources and CABA Pro 
Bono knew it had to answer the 
call for those most in need and to 
be part of the solution. CABA Pro 

Bono immediately reached out to 
elected officials offering to assist in 
the recovery efforts by coordinating 
and providing free legal services 
through clinics within their districts. 

CABA Pro Bono Answers the Call After 
Hurricane Irma Hits Florida
Lesley Silverio Mendoza
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Additionally, in 2017, Miami Dade 
County, through its Community 
Based Organizations (CBO) 
Program, awarded CABA Pro Bono a 
significant grant. This CBO funding 
is critical and will allow CABA 
Pro Bono to expand three of its 
current programs, the CABA Human 
Trafficking Victim’s Representation 
Program, the CABA Domestic 
Violence Program, and the CABA 
Immigrant Children’s Program, 
to best meet the growing needs 
of our community. These 3 CABA 
Pro Bono programs are unique in 
that not only do they offer holistic 
legal services to clients in multiple 
areas of the law simultaneously, but 
these programs also refer clients to 
partners that can provide additional 
social support services. CABA Pro 
Bono understands that addressing all 
of the client’s needs makes a larger 
impact for its clients and positively 
transforms the lives of people in 
our community. This additional and 
significant funding will allow CABA 
Pro Bono to continue assisting 

Key included CABA Board Vice 
President Frances De La Guardia, 
Pro Bono Executive Director Lesley 
Mendoza, and CABA Pro Bono 
Board members Karen Cespedes 
and Monica Cunill-Fals.  

Ultimately, CABA Pro Bono’s efforts 
paid off and they successfully 
developed, led, and executed a 
collaborative plan that resulted in 
10 hurricane relief legal clinics held 
at various locations in South Florida 
and the Florida Keys benefitting 
over 500 Hurricane Irma victims. 
Moreover, CABA Pro Bono’s program 
was recognized by the Florida 
Bar Foundation which awarded 
CABA Pro Bono a grant to allow 
it to continue serving Hurricane 
Irma victims as well as Hurricane 
Maria victims. This coming year, 
CABA Pro Bono will continue its 
efforts to provide assistance with 
the hurricane victims with more 
hurricane relief clinics and will 
follow up with appeals to FEMA. 

extend its pro bono efforts to the 
Florida Keys, assisting those that 
were hardest hit by Hurricane Irma. 
The effort to assist and provide 
the legal hurricane relief clinics 
required recruiting volunteer 
attorneys in Florida. CABA Pro Bono 
met the challenge head on and 
partnered with Legal Services of 
Greater Miami, the Monroe County 
Bar Association and various law 
firms across South Florida, including 
Holland & Knight, which sent over 
15 volunteer attorneys. Volunteer 
attorneys included ABA President, 
Hilarie Bass, and ABA President-
elect, Bob Carlson, who personally 
participated in the Little Havana 
hurricane relief legal clinic. In the 
first few weeks following Hurricane 
Irma, CABA Pro Bono also traveled 
to the Keys to assist those residents 
most affected by the hurricane, 
were displaced from their homes, 
and needed immediate help with 
their FEMA claims and Red Cross 
assistance. The volunteers who 
traveled to Marathon and Big Pine 



28 to the strong support that it 
receives from the legal community 
and the Miami Dade community 
at large, which greatly benefited 
our community. CABA Pro Bono 
continues to work hard for those 
in need and has many new and 
incredible plans for 2018. 

However, this tremendous growth 
and great success has resulted in 
an unprecedented demand for 
an increase in our services. CABA 
Pro Bono is working diligently to 
meet these growing demands and 
needs your help. Contact Lesley 
Mendoza at lesley@cabaprobono.
com and volunteer or donate today 
to CABA Pro Bono. By helping an 
individual in need, you will not only 
be improving the life of that one 
person but also serving as a catalyst 
and positively impacting the lives of 
future generations. CABA Pro Bono 
is ready, willing, and able to lead 
efforts towards a better tomorrow, 
but it needs your help today.  By 
answering the call to service, 
together we can make South Florida 
a better place for all. 

clients through these programs from 
our offices conveniently located at 
Miami Dade County’s Coordinated 
Victims Assistance Center (CVAC), 
and will also allow CABA Pro Bono 
to forge new partnerships to make 
its services more accessible and 
meaningful to those in need. 

In 2017, CABA Pro Bono partnered 
with Connect Familias, a nonprofit 
organization that provides support 
to children and families in Miami 
Dade County, and also with the 
Community Action Center in Little 
Havana. CABA Pro Bono meets with 
victims of domestic violence, child 
abuse, human trafficking  Hurricane 
Irma, and children and families in 
need and provides legal services and 
referrals at both locations multiple 
times a month. CABA Pro Bono also 
continues its outreach by meeting 
with children and victims of abuse, 
domestic violence and human 
trafficking in immediate need of 
legal representation at the Miami 
Immigration Courthouse and at the 
Miami Dade Children’s Courthouse.

CABA Pro Bono’s growth over the 
past 10 years is directly attributable 

Lesley Silverio Mendoza joined CABA 
Pro Bono Legal Services in February 2013 
as Executive Director, and is responsible 
for supervising attorneys and all legal 
services provided by the organization. 
In addition, she conducts outreach 
efforts to educate the community on the 
services provided as well as recruitment 
and fundraising. From 2004 to 2007, 
Mendoza worked at White & Case in 
New York as part of the firm’s commercial 
litigation practice group. Prior to that, 
she worked at Thornton, Davis & Fein 
in Miami. She earned a juris doctor from 
the University of Miami School of Law in 
2002 and a Bachelor of Arts degree from 
the University of Pennsylvania in 1998.  
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Allstate Fire and Cas. Ins. Co. v. Hallandale Open MRI, 
LLC, a/a/o Alexia Blake, Case No. 3D16-38 (Fla. 3d DCA 
November 29, 2017)

More Than You Ever Thought You Wanted to Know About 
Second-Tier Cert

Headnotes:

 • Jurisdiction for “second-tier” certiorari review of an appellate decision of 
the Circuit Court requires a violation of a “clearly established principle 
of law resulting in a miscarriage of justice.”

 • No jurisdiction where principle of law becomes clearly established 
after Circuit Court decision.

In Hallendale Open MRI, the Third District Court of Appeal revisited the 
standard for petitions for writ of certiorari and certified a question of great 
public importance to the Florida Supreme Court.  The opinion was issued 
following a second motion for rehearing and arises out of somewhat nuanced 
lower court proceedings. 

The case centered on a personal injury protection (“PIP”) automobile 
insurance policy dispute between Allstate and a medical provider.  Specifically, 
whether Allstate’s policy contained sufficiently specific language to limit 
Allstate’s reimbursements to the provider to 80% of the maximum charges 
of the Medicare Fee Schedule identified in the PIP statute. The county court 
determined the policy language failed to specify reimbursements would be 
limited to the (typically lower) Medicare Fee Schedule amount identified in 
the statute. 

Allstate appealed to the Eleventh Judicial Circuit Court Appellate Division 
for Miami-Dade County.  At the time of the appeal to the Appellate Division, 
there was no controlling authority on the issue from the Third District or the 
Florida Supreme Court.  With no binding authority to direct the outcome, the 
panel acknowledged two conflicting decisions from the First District and the 
Fourth District, one determining the same language was sufficient to limit 
reimbursements, the other determining such language to be insufficient.  
The three-judge panel affirmed the county court’s judgment the policy was 
insufficient. 

Following the panel’s decision, Allstate filed a petition in the Third District 
seeking second-tier certiorari.  While the petition was pending, two notable 
events occurred.  First, the Third District issued an opinion in a separate case, 
which held the same policy language at issue in the Hallendale Open MRI 
case was clear and sufficient to limit reimbursements to the statute.  See Fla. 
Wellness & Rehab. v. Allstate Fire & Cas. Ins. Co., 201 So. 3d 169 (Fla. 3d DCA 
2016).  And second, the Florida Supreme Court accepted jurisdiction over 
the two conflicting cases.  See Allstate Ins. Co. v. Orthopedic Specialists, No. 
SC15-2298 (Fla. Jan. 20, 2016) (accepting jurisdiction).

By Elliot B. Kula, W. Aaron Daniel and William D. Mueller
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The Third District’s opinion in Hallendale Open MRI followed months 
later, and despite having declared the language used in Allstate’s policy clear 
(thus taking a different view of the language than the county and circuit 
court judges), the Third District dismissed Allstate’s petition reasoning that 
there was no violation of a “clearly established principle of law resulting in 
a miscarriage of justice.”  When the Appellate Division of the Circuit Court 
issued its opinion, the applicable principle of law was sufficiently unsettled, 
given the Florida Supreme Court accepted jurisdiction to resolve conflicting 
decisions on the issue.  Allstate Fire & Cas. Ins. Co. v. Hallandale Open MRI, 
LLC, 208 So. 3d 741, 742 (Fla. 3d DCA 2016).  In other words, no clearly 
established principle existed at that time.  

Allstate requested rehearing of the decision and while the motion was 
pending, the Florida Supreme Court issued its opinion on the conflict issue, 
settling the law in favor of Allstate and consonant with the Third District’s 
new decision.  The Third District felt compelled by the issuance of the Florida 
Supreme Court opinion and granted rehearing in April.  The Third District, 
channeling Judge Logue’s dissent in the original Hallendale Open MRI 
opinion, changed course and allowed Allstate to benefit from the Supreme 
Court’s resolution of the underlying issue.  Allstate Fire & Cas. Ins. Co. v. 
Hallandale Open MRI, LLC, No. 3D16-38, 2017 WL 1401447 (Fla. 3d DCA Apr. 
19, 2017).  Based upon that opinion, the medical provider requested its own 
rehearing, asking the Court to re-avow its earlier analysis.  For those keeping 
count, that’s the second rehearing in the same appeal.

And in November, the Third District did just that.  See Allstate Fire & Cas. 
Ins. Co. v. Hallandale Open MRI, LLC, No. 3D16-38, 2017 WL 5760355 (Fla. 
3d DCA Nov. 29, 2017).  Reasoning, as it had originally, the Circuit Court 
Appellate Division committed no error when it failed to accurately predict 
which of the two persuasive, yet competing, precedents the Florida Supreme 
Court would ultimately adopt, the Third District withdrew its second opinion 
(issued after the first rehearing) and ruled in favor of the medical provider. 

Recognizing the procedural oddities exemplified by this case, the Third 
District also certified a question to the Florida Supreme Court on the scope 
of its second-tier certiorari jurisdiction. 

Obregon v. Rosana Corp. d/b/a Original Uncle Tom’s 
Barbeque, No. 3D16-2104 (Fla. 3d DCA 2017)

Offer of Judgments & Barbeque:  Savor the Good Ones

Headnotes:

 • A cross-appeal cannot be taken from a judgment separate from the 
judgment(s) already on appeal.  A separate appeal, with a new case 
number, must be taken.

 • A proposal for settlement and general release must be clear and 
unambiguous to be enforceable, but appellate courts should refrain 
from “nit-picking” the language of offer of judgments

Two lessons can be gleaned from a recent Third District Court of Appeal 
opinion, Obregon.  In Obregon, a patron of Uncle Tom’s Barbeque joint 
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Obregon v. Rosana 
Corp. d/b/a Original 
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brought suit against the restaurant after allegedly slipping and falling on 
the premises.  Following the filing of the complaint, the parties engaged 
in thorough discovery, which revealed the plaintiff had failed to disclose 
numerous health care providers that treated her for the injuries and pain for 
which she was seeking recourse for in the action.  The plaintiff had made 
several misstatements in depositions and written interrogatories that came 
to light following discovery. 

Accordingly, Uncle Tom’s moved to strike the plaintiff’s pleadings for fraud 
on the court and contemporaneously filed an offer of judgment. Following 
an evidentiary hearing, the trial court struck the complaint and thereafter 
dismissed the action.  But, the trial court found the language of the offer 
of judgment was unclear because the accompanying release included 
Obregon’s “legal representatives” in the definition of the releasing parties 
and so the offer could not serve the basis for attorney’s fees.  The plaintiff 
appealed the dismissal of her action, while Uncle Tom’s cross-appealed the 
order denying entitlement to attorney’s fees. 

On appeal, the Third District affirmed the trial court’s order striking the 
complaint and dismissing the action finding there was “clear and convincing” 
evidence the plaintiff committed fraud on the court through her mendacious 
answers in discovery.  But, the Third District concluded Uncle Tom’s 
improperly filed the appeal from the order denying entitlement to attorney’s 
fees as a cross-appeal because it is not the function of a cross-appeal to seek 
review of a distinct and separate judgment. Instead of dismissing the appeal, 
however, the Third District showed leniency and held Obregon had “plainly 
been advised of the order being appealed, and … suffered no prejudice or 
inconvenience” by the incorrect designation of the appeal. 

And Uncle Tom’s was quite fortunate the Third District overlooked its mistake 
because the Court went on to find the language contained in the proposal 
for settlement and general release was “clear, unambiguous, and enforceable,” 
contrary to the trial court’s finding.  The Third District acknowledged the 
language was a bit atypical, but still clear enough to be compliant with 
section 768.79 of the Florida Statutes.  

In that ruling, the Third District followed a recent pattern of appellate 
court decisions that refrained from “nit-picking” the language of offer of 
judgments. Carey-All Transport, Inc. v. Newby, 989 So. 2d 1201, 1206 (Fla 
2d DCA 2008) (“parties should not ‘nit-pick’ the validity of a proposal for 
settlement based on allegations of ambiguity unless the asserted ambiguity 
could ‘reasonably affect the offeree’s decision’ on whether to accept the 
proposal for settlement”), State Farm Mut. Auto. Ins. Co. v. Nichols, 932 So. 2d 
1067, 1079 (Fla. 2006) (“given the nature of language, it may be impossible 
to eliminate all ambiguity”), Kiefer v. Sunset Beach Invs. LLC, 207 So. 3d 1008 
(Fla. 4th DCA 2017). 
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Law Offices of Herssein 
and Herssein, P.A. v. 
United Services Auto. 
Ass’n

Law Offices of Herssein and Herssein, P.A. v. United 
Services Auto. Ass’n, No. 3D17-1421 (Fla. 3d DCA 2017)

Facebook:  The Friends You Never Had

Headnotes:

 • “A Facebook friendship does not necessarily signify the existence of a 
close relationship” for purposes of disqualifying a judge.

 • But, the Third and Fourth Districts are in conflict on the issue, which is 
pending in the Florida Supreme Court.

The Law Offices of Herssein and Herssein, P.A., brought a suit against its 
former client, United Services Automobile Association, for breach of contract 
and fraud. But in the course of litigation, one of USAA’s executives, who had 
the potential to become a party to the dispute himself, may have tampered 
with a witness or two.  In response to the tampering claims, USAA hired a 
former Circuit Court judge to represent the executive.  An issue arose when 
the Herssein firm discovered the executive’s new counsel was Facebook 
friends with … the judge presiding over its case! 

Of course, the Herssein firm moved to disqualify the judge, alleging the firm 
had a well-grounded fear of not receiving a fair and impartial trial.  The trial 
court denied the motion and the Herssein firm moved for a writ of mandamus 
to compel the disqualification.  And so, the Third District was tasked with 
answering the question of whether a “reasonably prudent person” would fear 
s/he would be treated impartially because of a judge’s Facebook friendship. 

The Third District began the analysis by noting mere allegations of friendship 
between a judge and an attorney have been deemed insufficient to disqualify 
a judge.  But in this day of technology, could a virtual friendship amount to 
more than––as the kids would say––an IRL* friendship?  (*For the non-kids in 
the audience, that’s “In Real Life.”)

Indeed, in one recent opinion, the Fourth District held recusal was required 
when a judge was a Facebook “friend” with the prosecutor in a case.  See 
Domville v. State, 103 So. 3d 184 (Fla. 4th DCA 2012).  The Fourth District 
relied upon a 2009 Judicial Ethics Advisory Committee Opinion which 
focused its analysis on the judge’s “active role in accepting or rejecting 
potential friends” as it may convey the impression that the lawyer is in a 
special position to influence the judge.

The Third District took a different view of these online friendships.  Siding 
with a recent decision from the Fifth District Court of Appeal, see Chace 
v. Loisel, 170 So. 3d 802 (Fla. 5th DCA 2014), the Third District held “[a] 
Facebook friendship does not necessarily signify the existence of a close 
relationship.”  The Court rationalized some individuals have “thousands” 
of Facebook friends and often can’t even remember the names of all the 
friends they’ve added.  And perhaps more importantly, the Court noted 
many Facebook friends are selected based upon Facebook’s data-mining 
technology rather than personal interactions.  And so, it could very well 
be a Facebook friend is more of a reflection of a personal and professional 
network, than it is a representation of a person’s circle of trust. 

LEGAL

ROUND UP



www.cabaonline.com

35

LEGAL

ROUND UP

In sum, the Third District concluded “[a]n assumption that all Facebook 
‘friends’ rise to the level of a close relationship that warrants disqualification 
simply does not reflect the current nature of this type of electronic social 
networking.”  And so the Third District denied the petition. It did, however, 
certify conflict with the Domville opinion, and (as of the time of writing) 
jurisdictional briefs are pending in the Florida Supreme Court.  Perhaps the 
Supreme Court will finally give us an answer to one of the great questions of 
our age:  How close are your Facebook friends, really? 

But stay tuned for the Florida Supreme Court’s “like,” or not.  On December 
11, 2017, the Florida Supreme Court accepted jurisdiction for discretionary 
review upon assertion of twin bases: (i) the opinion expressly and directly 
conflicts with Domville; and (ii) the opinion expressly and directly affects a 
class of constitutional officers.  Law Offices of Herssein and Herssein, P.A. v. 
United Services Auto. Ass’n, No. SC17-1848.  

Joyce v. Federated National Insurance Co., No. SC16-103 
(Fla. 2017)

The Florida Supreme Court Does Away with Rare and 
Extraordinary Circumstances Requirement for Contingency 
Fee Multipliers

Headnotes:

 • Contingency fee multipliers are not just for “rare” or “extraordinary 
circumstances.”

 • In deciding whether to apply a multiplier, court should place itself in the 
attorney’s position, as of the time the attorney decided to take the case.

In a recent opinion, the Florida Supreme Court distanced itself from prior 
precedent regarding contingency fee multipliers.  The Court wrote to clarify 
a misapprehension of its seminal 1990 opinion Standard Guaranty Ins. Co. 
v. Quanstrom, 555 So. 2d 828 (Fla. 1999), in which the Court held while 
trial judges “are not required to use a multiplier,” when they do, “exacting 
justification” must be “presented to justify the utilization of a multiplier.”  Id. 
at 834.  Courts interpreting Quanstrom, including the Fifth District Court of 
Appeal, understood Quanstrom to hold the multiplier itself was to be used 
only in “rare” and “extraordinary circumstances.”  According to the Florida 
Supreme Court, that was incorrect. 

In Joyce, the Court pronounced that after reviewing its own precedent 
regarding contingency fee multipliers, “it is clear that th[e] Court ha[d] never 
limited the use of contingency fee multipliers to only ‘rare’ and ‘exceptional’ 
circumstances.”  The Court reasoned contingency fee multipliers provide 
trial courts with the flexibility to ensure lawyers who take difficult cases 
on a contingency fee basis are adequately compensated.  And without the 
ability for the trial court to employ multipliers, clients with difficult and 
complicated cases would likely be unable to find counsel. 
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The Court further commented that when determining whether an amount 
of attorney’s fees is reasonable, the award for the work done, under the 
lodestar analysis, is properly analyzed through hindsight by determining the 
outcome of the case and the amount of time that went into procuring that 
outcome.  But in regards to the contingence fee multiplier, the analysis is 
best undertaken using the same lens as the attorney at the time the attorney 
made the decision to take the case. 

Ultimately, the Florida Supreme Court reaffirmed that trial courts should 
apply the Rowe factors and determine if they are being presented with 
competent, substantial evidence regarding those factors.  If so, a contingency 
fee multiplier may indeed be appropriate. 

Appellate Practice Pointers:  Perennial Traps for the 
Unwary (You Really Should Consult an Appellate 
Specialist)

Emerald Coast Utilities Authority v. Bear Marcus Pointe, 
LLC, Case No. 1D15-5714 (Fla. 1st DCA 2017)

Do check your spam folders every once in a while! 

An order in the trial court was rendered assessing attorneys’ fees against 
Emerald Coast in an eminent domain proceeding.  The order was sent by 
email to the email addresses provided by each party’s counsel in the action.  
But, counsel for Emerald Coast employed the strictest of email filters and 
the order was swept up –– and then deleted –– by counsel’s email server.  
As Murphy’s Law dictates, whatever can go wrong in these situations will 
go wrong. By the time counsel realized the order was entered, the time for 
appeal had lapsed. 

Emerald Coast found itself in the trial court on a Rule 1.540(b) motion to 
vacate arguing its counsel’s failure to see the order due to the spam filter 
was excusable neglect.  Based on that excusable neglect, Emerald Coast 
requested the court re-enter the order so as to restart the jurisdictional 
clock.  (Bonus pointer:  Don’t do that.)  But, an evidentiary hearing ensued 
in which the clerk’s IT director, the firm’s IT personnel, several other IT 
specialists, and shareholders of the firm all testified and it was revealed there 
the firm had made a conscious decision to employ draconian spam filters 
that immediately deleted any item classified as spam. 

Having determined the neglect was not so excusable, the trial court denied 
the 1.540(b) motion.  An appeal to the First District Court of Appeal followed, 
and following a thorough breakdown of all the testimony that was elicited, 
the First District affirmed the trial court’s denial of vacatur, determining the 
trial court’s careful consideration of this testimony could not amount to an 
abuse of discretion. 

LEGAL

ROUND UP
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American Federated Title Corp. v. Gross, Case No. 3D14–
758 (Fla. 3rd DCA 2017)

Do stay apprised of any possible conflicts of law affecting your appeal –– 
even after your appeal is over. 

Following a crushing defeat at the hands of the Third District Court of Appeal, 
which affirmed the dismissal of American Federated’s claim for malicious 
prosecution, appellant American Federated Title Corporation received the 
mandate from the appeal and thought all was lost.  Fortuitously, less than two 
months later, the Fourth District Court of Appeal issued an opinion directly 
conflicting with the law relied on in the Third District’s opinion, and certified 
conflict between the two cases. 

Sensing hope on the horizon, American Federated moved the Third District 
to recall its mandate, pursuant to section 43.44 of the Florida Statutes and 
Florida Rule of Appellate Procedure 9.340(a).  Under Rule 9.340(a), an 
appellate court may recall its mandate within 120 days after is issuance.  
The Third District granted American Federated’s motion and recalled the 
mandate pending the Florida Supreme Court’s jurisdictional determination.  

Eventually, the Florida Supreme Court accepted jurisdiction and issued its 
opinion on the merits of the claim siding with the Fourth District’s rationale. 
The Third District withdrew its original opinion and reissued a new one 
consistent with the Florida Supreme Court’s precedent and reinstated 
American Federated’s claim. ¶

Walgreen Co. and Holiday CVS, LLC v. Rubin, No. 3D17-
282 (Fla. 3d DCA 2017)

Do remember that “undue burden” or “undue expense” are never reasons for 
establishing irreparable harm for certiorari jurisdiction. 

In a wrongful death suit, the defendants, Walgreens and CVS, were tasked 
with onerous requests for production, the costs for which were estimated to 
be over $21,000.  Accordingly, they attempted to shift the costs of discovery 
onto the plaintiffs but were ultimately thwarted by the trial court.  Seeking 
interlocutory review of the order, both defendants petitioned the Third 
District for a writ of certiorari, claiming the discovery order constituted 
irreparable harm. 

To establish the requirements for a writ of certiorari, the defendants were 
required to prove (1) a departure from the essential requirements of the law, 
(2) resulting in material injury for the remainder of the case (3) that cannot 
be corrected on post-judgment appeal. The last two elements are commonly 
referred to as “irreparable harm,” are jurisdictional in nature, and were placed 
at the forefront of the Third District’s analysis in this case. 

But of course, the caselaw in Florida is legion that “[m]ost economic concerns 
regarding the cost of litigation do not involve the essential requirements 
of the law or a violation of a clearly established principle of law resulting 
in a miscarriage of justice.”  The usual remedy available to a party that has 
incurred burdensome discovery costs is to “recoup them through taxation of 
costs, not via certiorari.”  The Third District accordingly denied the petition, 
holding that in “Florida jurisprudence undue burden or expense normally 
are insufficient to establish the irreparable harm needed for certiorari 
jurisdiction.”

LEGAL

ROUND UP

Appellate attorney Elliot B. Kula of Kula 
& Associates, P.A., work collaboratively 
with great trial lawyers to provide 
appellate services and trial strategy 
consultation. Visit the Firm’s website at 
www.KulaLegal.com.

Appellate attorney W. Aaron Daniel 
of Kula & Associates, P.A., work 
collaboratively with great trial lawyers 
to provide appellate services and trial 
strategy consultation. Visit the Firm’s 
website at www.KulaLegal.com.

Appellate attorney William D. Mueller 
of Kula & Associates, P.A., work 
collaboratively with great trial lawyers 
to provide appellate services and trial 
strategy consultation. Visit the Firm’s 
website at www.KulaLegal.com.

http://www.KulaLegal.com
http://www.KulaLegal.com
http://www.KulaLegal.com
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The 44th CABA Installation Gala was held on Janurary 27th at the Florida International University 
Arena. Jorge Piedra, a CABA board member since 2011, was installed as the 44th President of CABA. 
Over 800 guests and CABA members enjoyed the festivities. 
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The Annual Past Presidents Dinner was held at Caffe Abbracci Restaurant in Coral Gables. President Jorge Piedria 
welcomed the Past Presidents and CABA’s Board of Directors at the annual end-of-the-year event. 
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The CABA Board of Directors and members gathered for a weekend of fun at Ocean Reef Club for the 2017 CABA 
Retreat for members.  
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On June 15, 2017, CABA Foundation held its annual Scholarship Reception at Riviera Country Club sponsored 
by TD Bank.  The Foundation awarded a total of seven $3,500.00 scholarships to law students throughout the 
state and country who distinguished him or herself academically or service-oriented activities, which may have 
included research, writing, community service, leadership positions or other activities of importance to the Cuban-
American community.  The 2017 CABF At-Large Scholarship Recipients were:  Alina Fernandez, FIU College of 
Law | Christopher Fraga, University of Miami School of Law | Jennifer Garcia, St. Thomas University 
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College of Law | Patricia Garcia-Linares, Cornell University College of Law | Daniel Matos, Cornell 
University College of Law | Astrid Menendez, FIU College of Law | Nicholas Rodriguez-Caballero, FSU 
College of Law  The At-Large Scholarships are awarded by the Foundation annually in an amount and number to 
be determined by the Foundation Board each year.  These scholarships are in addition to those presently endowed 
and independently awarded by the following law schools: University of Miami | Florida International University | 
St. Thomas University | Nova Southeastern University | Florida State University 



88



www.cabaonline.com

89







Art in the tropicsArt in the tropics
The 13th Annual Art in the Tropics was held at HistoryMiami Museum and showcased local artists and restaurants 
for a night of eating, drinking and dancing. Funds raised for the event benefited the CABA Pro Bono Project, which 
provides free legal services to thousands of indigent South Floridians. Special thanks to the title sponsor of the 
event: U.S. Century Bank for its support. 
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